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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DAVID PATRICK SEBASTIAN, )
)
Defendant-Appellant.
)
______________________________)

NO. 45882
CANYON COUNTY NO. CR-2017-10524

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
David Patrick Sebastian pled guilty to one count of child enticement and ten counts of
sexual exploitation of a child. He received an aggregate unified sentence of forty-five years,
with twenty years fixed. Mr. Sebastian contends that his sentence represents an abuse of the
district court’s discretion, as it is excessive given any view of the facts.

Statement of the Facts & Course of Proceedings
In June of 2017, David Sebastian communicated by emailing a person he believed was a
thirteen-year-old minor, S.D., regarding sexual activity.
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(Presentence Investigation Report

(hereinafter, PSI), pp.20-24.)

However, S.D.’s email account had been set up by law

enforcement, who then initiated the sexual discussions with Mr. Sebastian.

(PSI, p.20.)

Mr. Sebastian was arrested en route to the location where he was supposed to meet the minor.
(PSI, p.23.) Mr. Sebastian’s micro SD card1 was searched and found to contain multiple videos
of a different twelve-year-old minor, A.S., undressing and engaging in sexually provocative
conduct/posing. (PSI, pp.25-26.) Law enforcement also observed several images of unknown
minors engaging in sexual activity on an SD card belonging to Mr. Sebastian. (PSI, pp.24-25.)
Mr. Sebastian was charged by Information with one count of child enticement and ten
counts of sexual exploitation of a child. (R., pp.62-69.) Mr. Sebastian pled guilty as charged.
(Tr., p.6, L.23 – p.8, L.7; R., pp.47-51.) The district court accepted Mr. Sebastian’s guilty plea
and ordered a PSI and a psychosexual evaluation. (Tr., p.22, Ls.4-17.)
At sentencing, the State recommended an aggregate sentence of twenty-five fixed years,
and left the indeterminate time to the district court’s discretion.

(Tr., p.52, Ls.24-25.)

Mr. Sebastian’s counsel recommended a unified sentence of fifteen years, with five years fixed.
(Tr., p.62, Ls.10-12.) The district court sentenced Mr. Sebastian to fifteen years, with eight years
fixed on the child enticement charge; thirty years, with twelve years fixed on each count of
sexual exploitation of a child by creating images; and five years indeterminate on each count of
sexual exploitation of a child by possessing images. (Tr., p.67, L.23 – p.68, L.10; R., pp.116118.) The sentences for sexual exploitation of a child by creating images sentences were ordered
to be served consecutively to the child enticement sentence. (Tr., p.68, Ls.5-9; R., pp.116-118.)
The sexual exploitation of a child for possessing images sentences were ordered to be served

1

An “SD” card is a “secure digital” card which is “an ultra small flash memory card designed to
provide high-capacity memory in a small size.”
https://www.webopedia.com/TERM/S/SD_Card.html
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consecutively to the sentences for sexual exploitation of a child by creating images. (Tr., p.68,
Ls.5-9; R., pp.116-118.)
Mr. Sebastian appeals from the judgment of conviction. (R., pp.119-122.)

ISSUE
Did the district court abuse its discretion when it sentenced Mr. Sebastian to an aggregate unified
sentence of forty-five years, with twenty years fixed, following his plea of guilty to one count of
child enticement and ten counts of sexual exploitation of a child?

ARGUMENT
The District Court Abused Its Discretion When It Sentenced Mr. Sebastian To An Aggregate
Unified Sentence Of Forty-Five Years, With Twenty Years Fixed, Following His Plea Of Guilty
To One Count Of Child Enticement And Ten Counts Of Sexual Exploitation Of A Child
Mr. Sebastian asserts that, given any view of the facts, his aggregate unified sentence of
forty-five years, with twenty years fixed, is excessive. Where a defendant contends that the
sentencing court imposed an excessively harsh sentence, the appellate court will conduct an
independent review of the record, giving consideration to the nature of the offense, the character
of the offender, and the protection of the public interest. See State v. Reinke, 103 Idaho 771
(Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)).

Mr. Sebastian does not allege that his sentence exceeds the statutory

maximum. Accordingly, in order to show an abuse of discretion, Mr. Sebastian must show that
in light of the governing criteria, the sentence was excessive considering any view of the facts.
Id. The governing criteria or objectives of criminal punishment are: (1) protection of society;
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(2) deterrence of the individual and the public generally; (3) the possibility of rehabilitation; and
(4) punishment or retribution for wrongdoing. Id.
In light of Mr. Sebastian’s rehabilitative potential, the district court abused its discretion
in sentencing him excessively. The district court failed to consider the fact that Mr. Sebastian,
with programming, could likely be successful in the community.

(PSI, pp.16-17.)

The

psychosexual evaluator concluded that Mr. Sebastian could most likely be supervised in the
community at a moderate level. (PSI, p.17.)
Mr. Sebastian was 55-years-old at the time of his sentencing; however, this was his first
felony conviction. (PSI, pp.3, 19, 31.) Prior to these incidents, Mr. Sebastian had nothing more
serious than a couple traffic infractions on his criminal record. (PSI, p.31.) The Idaho Supreme
Court has “recognized that the first offender should be accorded more lenient treatment than the
habitual criminal.” State v. Hoskins, 131 Idaho 670, 673 (Ct. App. 1998) (quoting State v. Owen,
73 Idaho 394, 402 (1953), overruled on other grounds by State v. Shepherd, 94 Idaho 227
(1971)); see also State v. Nice, 103 Idaho 89, 91 (1982).
Further, Mr. Sebastian does have a good work history. He was employed as a truck
driver for thirteen years, prior to his incarceration. (PSI, p.35.) Idaho recognizes that good
employment history should be considered a mitigating factor. See State v. Nice, 103 Idaho 89,
91 (1982); see also State v. Shideler, 103 Idaho 593, 595 (1982).
Mr. Sebastian reported a history of depression and ADHD. (PSI, pp.36-37, 43.) The
Idaho Supreme Court has recognized that Idaho Code § 19-2523 requires the trial court to
consider a defendant’s mental illness as a sentencing factor. Hollon v. State, 132 Idaho 573, 581
(1999).
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Further, Mr. Sebastian expressed considerable remorse for his acts. Mr. Sebastian told
the psychosexual evaluator that he felt guilty about his behavior and sorry for the victim. (PSI,
p.12.) Mr. Sebastian, in his PSI Questionnaire, wrote that he felt ashamed, “I feel horrible that I
did what I did. I feel terrible about betraying and losing the trust of my wife, children, and
grandchildren.” (PSI, p.30.) Mr. Sebastian wrote:
I wish to tell the court that I realized the seriousness of the things to which I have
pleaded guilty. There is nothing which I can say which will justify my actions. I
made poor choices and even though I could have chosen differently I did not. I
apologize to those whom I have harmed by my actions. I am truly sorry for the
things I did which have caused you harm. I deeply regret my actions and I ask
your forgiveness. I wish to apologize to my family for the situation in which I
have left them: husbandless and fatherless because I am not in the home; full of
shame, anger and hurt because of the betrayal of trust; struggling financially due
to the loss of the income which I provided. I am sorry for causing this because of
my poor choices. Please forgive me. I deeply regret what I have done. I have
spent many hours seeking the Lord’s forgiveness. I know there is a price which
must be paid for any actions.
(PSI, p.37.)

Idaho recognizes that some leniency is required when a defendant expresses

remorse for his conduct and accepts responsibility for his acts. State v. Shideler, 103 Idaho 593,
595 (1982); State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991).
Based upon the above mitigating factors, Mr. Sebastian asserts that the district court
abused its discretion by imposing an excessive sentence upon him. He asserts that had the
district court properly considered his mental health conditions, good work history, and remorse,
it would have imposed a less severe sentence.
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CONCLUSION
Mr. Sebastian respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 3rd day of October, 2018.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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